NOTICE OF PUBLIC HEARING

Subject: Notice of Public Hearing and Opportunity to Comment on Proposed
Amendments to Rule Regarding the Licensing of Process Servers.

Date/Time: June 13,2011 at 10:00 a.m.

Location: Department of Consumer Affairs
66 John Street, 11" floor Hearing Room
New York, NY 10038

Contact: Erik Joerss

Director of City Legislative Affairs
Department of Consumer Affairs
42 Broadway,

8th floor

New York, N.Y. 10004

(212) 487-4248

Proposed Rule Amendment

NOTICE IS HEREBY GIVEN IN ACCORDANCE WITH THE AUTHORITY
VESTED IN the Commissioner of the Department of Consumer Affairs by Section 20-
104 (b) of Chapter 1, Title 20 of the Administrative Code of the City of New York and in
accordance with the requirements of Section 1043 of the New York City Charter that the
Department intends to amend rules regarding recordkeeping requirements for licensed
process servers.

The proposed Rule was not included in the Regulatory Agenda because at the time the
Regulatory Agenda was prepared, the Department had not decided to adopt the rule. This
rule simplifies paper record keeping, clarifies electronic storage requirements and eases
reporting requirements in the event of a court challenge.

Instructions

Written comments regarding this amendment may be sent to Erik Joerss by mail or
electronically through NYC RULES www.nyc.gov/nycrules by June 13, 2011.

Persons who request that a sign language interpreter or other form of reasonable
accommodation for a disability be provided are asked to notify the Office of the
Commissioner at the above address by June 1, 2011.

Written comments and a summary of oral comments received at the hearing will be
available for public inspection, within a reasonable time after receipt, between the hours
of 9 a.m. and 5 p.m. at the office of Erik Joerss.



Statement of Basis and Purpose of Proposed Rule

Section 20-104 (a) of the New York City Administrative Code gives the Commissioner
jurisdiction and control over all licenses issued under Chapter 2 of Title 20 of such Code.
Section 20-104 (b) grants the Commissioner the power to set forth rules necessary to
carry out his or her powers and duties and to require licensees to keep such records as he
or she may determine are necessary or useful to carrying out the purpose of Chapter 2.

Those powers include the authority to:

e set forth rules prescribing how licensees maintain records that they are by law
required to keep;

e require that licensees, their employees and agents, conduct their activities
consistent with the requirements of the laws applicable to the service of
process in the City of New York and with standards of honesty and integrity;
and

e require the licensees to notify the Department and the public when they fail to
carry out their duties in a competent and lawful manner.

The amended Rule simplifies and clarifies the record keeping requirements that
individual process servers and process serving agencies must meet.

Section 1 of the Rule amends Section 2-233 to simplify paper recordkeeping in three
ways:

e [t limits the obligation of an individual process server to include in his or her
records the date of the filing of an affidavit of service in court to the instances
when the individual process server personally files the affidavit.

e It limits the obligation of the individual process server to record the registered or
certified postal receipt number of process delivered by such methods only when
the individual makes the mailing himself or herself.

e [t shortens the time that licensees must maintain paper records from seven years
to three years and thereby reduces the expense of record maintenance.

Section 2 of the Rule amends Section 2-233a to clarify the electronic recordkeeping
requirements:

e It clarifies that individual process servers and process server agencies may meet
their obligation to maintain electronic records in a secure and unalterable manner
by uploading the records to a third party, so long as the records cannot be changed
once delivered to the third party.



o [t simplifies the alternative method for licensees to maintain unalterable electronic
records by permitting them to make two copies of the records on CD-ROM,
DVD-ROM or other once-write medium, one copy of which must be stored off-
site.

e It adds a method for licensees to correct typographical errors in or inadvertent
omissions from the entry into electronic format of the information contained in
the individual process server’s paper records.

Section 3 of the Rule amends Section 2-236 to simplify the requirement that licensees
report court challenges regarding the adequacy of the service of process:

e While continuing the requirement that the licensee notify the Department
whenever it receives notice of such a challenge, it eliminates the requirement that
the licensee automatically provide to the Department relevant documents
concerning the challenge and imposes that requirement only when the Department
specific requests documents.

e [t modifies the obligation that the licensee report to the Department the result of a
challenge to service. A licensee will be required only to request a report of the
result of the challenge from the party for which it served process, or its attorney,
and to convey that information to the Department when the licensee receives the
information.

"Shall" and "must" denote mandatory requirements and may be used interchangeably
in the rules of this department, unless otherwise specified or unless the context clearly
indicates otherwise.

Material to be deleted is enclosed in brackets. Material to be added is underlined.
RULE

Section 1. Section 2-233 of subchapter W of Chapter 2 of title 6 of the Rules of the City
of New York is amended to read as follows:

§ 2-233 Records.

(a) Duty of individual licensee to keep records. Each process server shall keep records in
compliance with the provisions of 89-cc of the General Business Law, as follows:

(1) Each process server shall maintain a legible record of all service made by him as
prescribed

in this section.

(2) The record to be maintained shall include the following information, where
applicable:

(1) the title of the action or a reasonable abbreviation thereof;

(i1) the name of the person served, if known;



(ii1) the date and approximate time service was effected;

(iv) the address where service was effected;

(v) the nature of the papers served,

(vi) the court in which the action has been commenced;

(vii) the index number of the action, if known.

(3) If service is effected pursuant to subdivisions one, two, or three of section three
hundred eight

of the civil practice law and rules, the record shall also include the description of the
person

served, including, but not limited to, sex, color of skin, hair color, approximate age,
height and

weight and other identifying features.

(4) If service is effected pursuant to subdivision four of section three hundred eight of the
civil

practice law and rules, the record shall also include the dates, addresses and time of
attempted

service pursuant to subdivisions one, two or three of such section. All attempts must be
entered

in a separate, chronological entry.

(5) If an affidavit of service is filed with the court by the process server, the record shall
include the date of such filing.

(6) Process servers shall retain each record required to be kept under this § 2-233(a) for a
period

of [seven] three years from the date of service. Where a process server is employed as a
process

server by any person, a copy of such records shall also be maintained by such person at
his

principal office in this state for the same period.

(b) Licensees who serve process shall also maintain their records in the following
manner:

(1) The licensee shall make a separate and contemporaneous entry of the date, time and
address

of every attempted and effected service of process in chronological order in a bound,
paginated

volume.

(2) The licensee shall make entries in only one volume at a time, which shall contain
every

attempted and effected service made by the licensee, until all of the available space in the
volume is filled.

(3) The written entry for each service shall include the type of service effected whether
personal,

substituted, [or] conspicuous, or corporate (i.e. on the Secretary of State).

(4) If service is effected pursuant to CPLR § 308(4) or RPAPL § 735(1), the entry shall
include a

description of the area adjacent to the door to which process is affixed including the color
and




composition of hallway walls, color and composition of hallway floor or doorstep, and
location

of premises in relation to stairs, elevator or entranceway.

(5) If service pursuant to RPAPL § 735(1) is effected by affixing a copy of the notice and
petition upon a conspicuous part of the property sought to be recovered or placing a copy
under

the entrance door of such premises then the record shall also include the dates, addresses
and

time of attempted service. All attempts must be entered in a separate, chronological entry.
(6) The entry shall include the name and license number of the process

server organization from whom the process served was received, or, if not received from
a

process server organization, of such other person or firm from whom the process served
was

received.

(7) If the individual process server completes service made pursuant to RPAPL § 735(1)
[in a manner other than by delivery of the notice of petition and petition to the respondent
personally] using registered or certified mail, the entry in the process server’s record of
service or attempted service shall include the postal receipt number of registered or
certified mail.

(8) Corrections in records shall be made only by drawing a straight line through the
inaccurate entry and clearly printing the accurate information directly above the
inaccurate entry.

All other methods of correction, including but not limited to, erasing, opaquing,
obliterating, or

redacting, are prohibited.

(¢) Duty of licensed process serving agencies to keep records. Every process serving
agency shall keep complete and accurate records with respect to each individual
licensee to whom it distributes, assigns or delivers process to be served. Such records
shall

be kept in a searchable manner that permits ready identification of (i) the daily activity
of each such individual licensee and (ii) any or all process assigned or distributed for
service by
the name of the person or entity from whom the process serving agency received such
papers for
service.

(1) The records shall at a minimum include:

(1) The name and license number of the individual licensee to whom process is
distributed,

assigned or delivered to be served,

(i1) All of the information required to be maintained pursuant to paragraphs (1) through
(5) of

subdivisions (a) and paragraphs (3) through (5), and (7), of subdivision (b) of this rule.
(ii1) [A copy or a scan to a] An image file that legibly reproduces the original record in all
details of the individual licensee’s record maintained pursuant to subdivisions (a) and (b)




of this rule for each day on which the individual licensee attempted or effected service of
the process assigned to the individual licensee;

(iv) A copy of every routing sheet, work order or other written instruction given to the
individual licensee;

(v) Copies of any notes, memoranda or other writings submitted by the individual
licensee

containing information related to the attempted or effected service of process;

(vi) A copy of every affidavit of service signed by the individual licensee.

(vii) If the individual process server or process serving agency completes service made
under RPAPL § 735(1) using registered or certified mail, a record of the postal receipt
number of registered or certified mail.

(2) Availability of records. All records shall be retained by the licensee for [seven] three
years

[or until] unless the licensee receives a further order of the Department prior to such date
and shall be available for inspection by the Commissioner of Consumer Affairs or his
designee.

Section 2. Section 2-233a of subchapter W of Chapter 2 of Title 6 of the Rules of the city
of New York is amended to read as follows:

§2-233a Electronic Records.

Licensed process servers and process serving agencies must maintain records in an
electronic

format that is resistant to tampering.

(a) Process Servers. Process servers shall maintain electronic records in accordance with
the

provisions of this subdivision. A licensed process server may meet the requirement to
maintain

records in an electronic format as required by § 20-406.3 of the Administrative Code by
(1) scanning into an image file that legibly reproduces in all details on a daily basis the
original

record the process server maintains in a bound volume pursuant to [section]§ 2-233,

(1) the image file shall be named with the date of the service recorded in the bound
volume and

the process server’s license number, and shall be date and time stamped with the date and
time

that the file was created; and

(i1) such scanning shall be done within twenty-four hours from the last event that the
record records; and

(ii1) the process server must save the scanned image file to a portable media device at
least once

per week and shall maintain the portable media device in a manner designed to ensure its
security and preservation, including by keeping it in a location separate from the original
image

file; and



(iv) such portable media device shall be labeled with the process server’s last name,
license

number, and the date range of the records stored on the device; or by

(2) maintaining electronic records in accordance with the provisions set forth in
subdivision (b)

of this section.

(3) Nothing in this section shall be construed to relieve the licensed process server of the
duty to

maintain a bound, chronological, and contemporaneous record of service as provided
under

[section]§ 2-233 of this rule or an electronic record of service under § 20-410 of the
Administrative Code.

(b) Process Serving Agencies. Process serving agencies shall maintain electronic records
in

accordance with this subdivision. Such agencies must maintain all information required
to be

maintained pursuant to [section]§ 2-233(c) of this rule.

(1) Licensees shall input information required to be maintained pursuant to § 2-233(c)
into the

electronic record-keeping system within twenty-four hours after the last event recorded
occurred.

(2) The licensee shall use an electronic records management system that:

(1) ensures the authenticity, reliability and integrity of the electronic records;

(11) permits the efficient retrieval of electronic records;

(ii1) contains a backup support system such that the electronic records shall be capable of
being

reconstructed in the event of an electronic or computer malfunction or unforeseen
accident

resulting in the destruction of the system or the information contained therein.

(3) The information required to be maintained pursuant to [section]§ 2-233(c)(1) shall be
maintained

in electronic form in a format provided by the Department as an Excel spreadsheet and
accessible at the following internet address: http://www.nyc.gov/processserver or [by a
third party document management system in any of the following formats provided] by
the licensee uploading the data to a third party service provider, provided that the
permissions of that data will be secured so that the data cannot be edited once the upload
has been saved and that the records shall contain such separate fields with parameters as
follow:

(1) name of the individual process server to whom service is assigned, which will be
entered as

last name, first name;

(11) the license number of the individual process server to whom service is assigned,
which will

be specified as a seven digit number, where the first number shall be zero if the process
server’s

license number is less than seven digits;




(ii1) the title of the action or proceeding, if any;

(iv) the name of the person served, if known, which shall be entered as last name, first
name;

(v) the date that service was effected, which shall be entered as MM/DD/YYY'Y;

(vi) the time service was effected, which shall be entered as military time;

(vii) the address where service was effected, which shall be entered as three different
fields such

that one field will be for the street address and any apartment number, the second field
will be

for the city or borough, and the third field will be for zip code;

(viii) the nature of the papers served;

(ix) the court in which the action has been commenced, which shall be entered as either
Civil

Court NYC, Civil Supreme, Criminal, Housing(L/T), or District Court, followed by the
county of

the court, the judicial department if appellate, or the federal district;

(x) the full index number, which shall be entered with all information necessary to
identify the

case, such as XXXXX/XX, unless the case is a Civil Local matter, in which case, it will
include

the prefix of CV, CC, LT, MI, NC, RE, SC, or TS;

(x1) if service was effected pursuant to subdivisions (1) through (3) of CPLR § 308 , a
description of the person served which shall consist of six fields, including sex, hair
color,

approximate age, height, weight, and any other identifying features provided by the
process server;

(xii) whether service was delivered, as indicated by a Y or N;

(xiii) the type of service effected, which shall be entered as a P for personal service, an S
for

substitute service, [or] a C for conspicuous service, or a CO for corporate service;

(xiv) if service was effected pursuant to subdivision (4) of CPLR § 308 or subdivision
one of

RPAPL § 735, a description of the door and the area adjacent.

(4) If the process serving agency elects to record the information required to be
maintained

pursuant to [section]§ 2-233(c)(1) itself rather than through a third-party provider, [it
must convert such information into a portable document (“pdf”) format] within twenty
four hours from the last event the record records it must copy the Microsoft Excel file
containing such information, or a PDF of such Excel file, to a CD-ROM, DVD-ROM or
other write-once media, and immediately make a second copy to write-once media, which
second copy shall be stored off-site.

[(1) The process serving agency shall ensure that the security settings for this converted
pdf are set so that editing and printing of the document is restricted and no edits or
changes may be made to the document.]

(5) Licensees shall preserve the electronic records by either (a) submitting the record
entries to a




third party service on a daily basis or (b) copying the file to a portable media device
within one

week of a creation of the file. Such device must be maintained in a manner designed to
ensure its

security and preservation, including by keeping it in a separate oft-site location. (c)
Process

servers shall not tamper with data or properties of any electronic record kept pursuant to
this

section after an image file is made by modifying, amending, deleting, rearranging or in
any other

way altering any such data or properties including but not limited to using a meta data
scrubber

or similar device or program.

(c) If a typographical error has occurred or if data contained in the process server’s record
maintained under § 2-233 was accidentally omitted from the electronic data entry:

(1) the original record must not be deleted;

(i1) a new record must be created and be marked “Amended” and the corrected data must
be identified by entering it in italics.

(d) All electronic records maintained under § 2-233a must be retained for seven years and
must be available for inspection by the Commissioner of Consumer Affairs or his

designee.

Section 3. Section 2-236 of subchapter W of Chapter 2 of Title 6 of the Rules of the
City of New York is amended to read as follows:

§ 2-236 Duty to Report Hearings Contesting Service.

(a) Whenever a process server or process serving agency receives any type of notice,
including

an oral communication, that a court has scheduled a hearing to determine whether
service of process made or assigned by such licensee was effective, the licensee shall
submit a report to the Department (attention of Counsel's Office), in writing, by certified
mail, or by email to an address designated by the Department within ten days of receiving
such notice. Such written report shall include:

(1) the title and index number of the action;

(2) the court and the judge before whom the hearing is scheduled;

(3) the date(s) of the hearing; and

(4) the name and license number of every licensee who effected service or assigned or
distributed the process for service.[; and]

[(5)](b) On request, such licensee must provide copies of all records, including but not
limited to, routing sheets, the pages of the licensee’s

log book for each day on which service of the process in issue was attempted or effected,
and all

affidavits of service, pertaining to the contested service.

[(b)](c) The licensee shall [have an affirmative obligation] attempt to learn [and report to
the Department] the result of [the] such hearing, including any judicial order or voluntary
settlement resolving the challenge to service of process [within ten days of the issuance




of a decision on or settlement of the challenge], by making a written or email request to
the party on whose behalf the challenged service of process was made or his or her
attorney for a report of the result. If the licensee is so informed, he or she must report the
result of the hearing to the Department by certified mail or email within ten days of being
so informed.

NEW YORK CITY LAW DEPARTMENT
DIVISION OF LEGAL COUNSEL
100 CHURCH STREET
NEW YORK, NY 10007

212-788-1087

CERTIFICATION PURSUANT TO

CHARTER §1043(d)

RULE TITLE: Process Server GPS Requirements
REFERENCE NUMBER: 2010 RG 156

RULEMAKING AGENCY: Department of Consumer Affairs

I certify that this office has reviewed the above-referenced proposed rule
as required by section 1043(d) of the New York City Charter, and that the above-
referenced proposed rule:

(1) is drafted so as to accomplish the purpose of the authorizing
provisions of law;

(11) is not in conflict with other applicable rules;

(iii)  to the extent practicable and appropriate, is narrowly drawn to
achieve its stated purpose; and

(iv)  to the extent practicable and appropriate, contains a statement of
basis and purpose that provides a clear explanation of the rule and
the requirements imposed by the rule.



/s/ STEVEN GOULDEN Date: May 4, 2011

Acting Corporation Counsel
NEW YORK CITY MAYOR’S OFFICE OF OPERATIONS

253 BROADWAY, 10" FLOOR
NEW YORK, NY 10007

212-788-1526

CERTIFICATION / ANALYSIS

PURSUANT TO CHARTER SECTION 1043(d)

RULE TITLE: Process Server Recordkeeping and Reporting

REFERENCE NUMBER: DCA-2

RULEMAKING AGENCY: DCA

| certify that this office has analyzed the proposed rule referenced above as required by
Section 1043(d) of the New York City Charter, and that the proposed rule referenced above:

(i) Is understandable and written in plain language for the discrete regulated
community or communities;

(ii) Minimizes compliance costs for the discrete regulated community or
communities consistent with achieving the stated purpose of the rule; and



(iii)  Does not provide a cure period because it does not establish a violation,
modification of a violation, or modification of the penalties associated with a
violation.

/s/ Matthew Margolin May 4, 2011

Mayor’s Office of Operations Date



